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OPINION

Although our supreme court on direct appeal reversed the petitioner’s sentence of
death on thefelony murder conviction, the high court affirmed hisconvictions. See Statev. Walker,
910 S.W.2d 381 (Tenn. 1995).! The petitioner was originally indicted along with his brother, E.J.
Walker, and his nephew, Danny Branam, for the crimes against the victim, GladysHouston. 1d. at
383. Thechargesagainst theindividual defendantswere severedfortrial. 1d. The supreme court’s
opinion contains a helpful recitation of the facts of the petitioner’ s conviction offenses:

1Apparently, on remand, the trial court imposed alife sentence in lieu of the vacated death sentence.



The evidence heard by the jury, including [petitioner’s] own
admissions to various of the witnesses who testified, was sufficient
to establishthat heentered into aconspiracy, in combination with his
brother and his nephew, to rob Gladys Houston, within the definition
of the term conspiracy contained in T.C.A. § 39-1-601, et seq.,
repealed by Chapter 591 of the Public Acts of 1989. This statute
provided in pertinent part that "the crime of conspiracy may be
committed by any two (2) or more persons conspiring: (1) To
commit any indictable offense.

[D]uring the early morning hours of 23 July 1987, Gladys Houston
was shot to death when she arrived at her home on Potomac Drivein
Knox County after working until about midnight at her family's
livestock business in Sweetwaer, Tennessee. Around 1:15 am.
neighbors were awakened by the sound of gunshots and a honking
horn. One neighbor looked out her window and saw acar driving
away from the direction of the Houston house toward the Alcoa
Highway. Summoned by a neighbor, sheriff's officers arrived at the
scene to find Mrs. Houston inside her automobile, barely alive and
slumped over the steering wheel. The driver's door, the glove box
and car trunk were open. The evidence is conflicting as to whether
the front passenger door was also open when the first officer arrived.
The driver's side of the rear window of the vehicle had been shot
through three (3) times, one bullet passing completely through the
driver's headrest. Expended rounds were found inside the car in the
front windshield on the driver's side, between the front seats, and in
the passenger door. Spent 9MM cartridge casingswere on the ground
behindthevehicle. Officersdiscovered Mrs. Houston's purseoutside
the car on the passenger side. An unfired .25 caliber automatic
weapon belonging to Mrs. Houston was lying on the floorboard on
the driver's side. The keys to the automobile were missing. Mrs.
Houston died later at alocal hospitd. She had bled to death from her
wounds. She had been shot several times, oncein theleft hand, once
through the right side of the chest, and once in the back of the neck,
the bullet exiting through her nose. There was an additional, minor
wound to her scalp. Around 8:30 am., later in the morning of the
shooting, a neighbor taking awalk found a six-pack of beer, a paper
bag containing tomatoes and an empty money bag scattered along the
side of Potomac Drive leading from the Houston resdence to the
AlcoaHighway. Paper wrappers designed to hold stacks of quarters
were strewn on the pavement near the money bag. Mrs. Houston's
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husband identified the money bag as the one used by her to carry
change from the vending machine at the stockyard. It had contained
approximately $6.50 in quarterswhen sheleft work. A customer had
also given her a sack of tomatoes the day before she was killed. A
brown carrying case containing Mrs. Houston's jewelry, some cash
and bank bags holding several hundred dollars in receipts from the
restaurant and fleamarket at the stockyard werefound in thecar trunk
when police conducted an inventory of the vehicle.

Other evidence established that about 6:45 p.m. on Wednesday, 22
July, three (3) unidentified men entered a bar called "Sam's Place"
located near the Houston Stockyard in Sweetwater. The men left
about 7:00 p.m. in a Cadillac and drove away in the direction of the
stockyard. Around midnight that same evening acustomer delivering
cattleto the stockyard saw the same car sitting "in an unusual place”
ontheroad at the stockyard. Onepersonwasin thecar; another was
standing outside on the passenger side. Neither of these men were
identified. Thesamenight between eleven and twelveo'clock two (2)
stockyard employees were sanding next to the Cadillac, which was
parked at the stockyard. A man resembling Danny Branam, who both
women knew, got out of the back of the car and, turning hisface away
from the two women, went inside the stockyard building. When he
opened the car door the interior light came on and the two women
saw two other people sitting on the front seat. The driver, a man
resembling the [petitioner], had dark, curly hair and wore glasses.
The person in the passenger seat had straght brown hair. After five
or ten minutes the person resembling Branam returned to the car.
Again he turned his face away from the witnesses. The car and its
occupants drove away 20 to 30 minutes before Gladys Houston | eft
the stockyard. Thecar seen by the several witnesses belonged to Ray
"Speck" Elliott, the [petitioner’ 5| brother-in-law. Police later found
spent 9IMM shdlsat Elliott'sfarminUnion County. These shellshad
been fired from the same gun as the bullets and shell casings found
at the site of the Houston killing.

Elliott and his wife, Naomi, the [petitioner’ 5| sister, testified that
Ernest Walker, had asked to borrow Elliott'scadillac. Atthetimehe
was accompanied by [petitioner] and Danny Branam. The men said
they wanted to borrow the car to "go try to make some money" in
Sweetwater. They indicated tha they weregoingto talk about "some
business’ with a man named Otis Bivens.



When the three men returned the car (acoupleof dayslater according
to Ray Elliott, early the following morning according to his wife),
they had Elliott's9MM gun. The[petitioner] informed Elliott that he
had "borrowed" the gun and that Elliott would have to get rid of it
because [the petitioner] had used it to kill awoman. [ The petitioner]
claimed he had been forced to kill the woman because she had agun.
Beforeleaving, he warned the Elliotts, "if thisgoes outside thisroom
about what | have said about what happened, you will get the same
thing the bitch got."

Three other persons tedified [the petitioner] had confessed his
participation in the homicide. Thefirst of these was Terry Boling, a
convicted felon and an acquaintance of both the [petitioner] and Ray
Elliott. Boling testified that in the early morning hours of 23 July
1987 [the petitioner] came to his house and asked for cocaine and
$20. [The petitioner] was high at the time and was driving Elliott's
cadillac. When Boling stated that he had no cocaine and no money,
[the petitioner] told Boling that he had just seen "this whore get her
head blew off" and that "they had just got ... $6.50 in change and a
bag of tomatoes." [The petitioner], who appeared unfazed by what
had happened, explained he had gone "there" to make some money.

JackieLynn Dawson, Danny Branam'sbrother, testified that about 18
months after the Houston murder [the petitioner] had gotten drunk
and told Dawson that he was involved in a murder in South
Knoxville. [The petitioner] said he had goneto ahousein the Martha
Washington subdivision to rob a woman and that the robbery had
been set up by Otisor Greg Bivens, who had told him that the woman
wouldbecarrying "alot of money." According to Dawson'stestimony
[the petitioner] recounted how he had hidden behind atree on the left
side of the driveway, rushed out and yanked open the car door asthe
victim started to open it. When the victim pulled a gun from her
pocketbook, he shot her. While he was checking around the car, the
victim began to thrash about and [the petitioner] shot her severa
more times.

Peter Talarico, an inmate at the State Penitentiary in Pikeville
testified that while hewas hel ping [the petitioner] with |egal research
[the petitioner] told him tha he, hisbrother and his nephew "went to
rob thislady" and "he had to shoot her because she got on the horn."
[The petitioner] said he got $6.00 in the robbery and that he [had]
taken the keys from the car and opened the trunk to seeif there was
any money there.



Id. at 384, 386-88.

We now review issues raised in the petitioner’ s direct appeal to our supreme court
that have some bearing upon the issues raised in the post-conviction proceeding now before this
court. On direct appeal, the petitioner challenged the admissibility of the following out-of-court
statements: Danny Branam'’ sstatement madeto the petitioner'ssister, Naomi Elliott; thepetitioner’s
statements made to his sister and brother-in-law three or four days after the homicide; and the
statements made by E.J. Walker to his sister, Naomi Elliott. Id. at 384. All of the statements
challenged in the appeal were offered by the state through the testimony of Naomi Elliott. 1d. at 385.
The supremecourt determinedthat all of the statements given by Branam and E.J. Walker to Naomi
Elliott were inadmissible as hearsay because they were neither made during the course of the
conspiracy to rob Ms. Houston nor to concea the crimes of robbery and murder. 1d. at 386.
However, the high court hed that the challenges to the admissibility of Branam’sand E.J. Walker’'s
statements had been waived due to the petitioner’ sfailure to object to their introduction and to raise
theissuesin themotion for new trial, and moreover, the court held that the use of the statementswas
harmless error in light of the strong case againg the petitioner, which included his own, multiple
admissions to the crimes. 1d. at 386-88.

The supreme court also considered, inter alia, an issue of prosecutorial misconduct
in which the petitioner alleged

that a transcript [of Branam’'s statement] was materially altered
mid-trial to include []Jthe damning phrase,[] [“]they were there,[”]
when the phrase had not appeared in three (3) previous transcripts,
two of which had been prepared by the State [and] that the altered
transcript was supplied mid-trial to defense counsel knowing defense
counsel would only have a few minutesto review it.

Id. at 389-90.

Thehigh court described thetaperecording and the transcri pt authenti cated by Naomi
Elliott as follows:?

Therecordingwasdepl orably poor in audibility. It wasalso peppered
with profanity and vulgarities on the part of both Ms. Elliott and her
nephew. The questioned statement was made by Mr. Branam. Inthe
transcript produced by defensecounsel it appearsthat hesaid, "I don't
think--to tell you the truth, | don't think Jay and Joe would say
nothing.  (Inaudible)--They both know, (inaudible)--burn their

2The supreme court held that the transcript offered by the state was admissible because Naomi Elliott, a party
to the recorded conversation, authenticated it as accurately reflecting the conversation. Walker, 910 S\W.2d at 395.
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goddamn ass. | believe that somebody on down the (inaudible)--" In
the final verson submitted by the State this statement became, "I
don't think--to tell you the truth, | don't think Jay and Joe would say
nothing causethey werethere and they both know, that'sgonna--burn
their goddamn ass. | believe its somebody on the outside or
something."

Id. at 390. The court then ruled:

We are in accord with the conclusion of the trial judge [in ruling on
the motion for new trid] that there was significant evidence, not only
in the tape recording of the conversation between Naomi Elliott and
Danny Branam, but in the testimony of other witnesses, that would
have dlowed any rational trier of fact to find guilt beyond a
reasonable doubt.

Id. at 391.

The court’s mgjority opinion, authored by Specia Justice O’Brien, was hardly
unanimous on the issues surrounding the out-of-court statements. Then Chief Justice Anderson
concurred in affirming the petitioner’s convictions, although he concluded that the petitioner’s
“tactical” decision not to object to the introduction of the statements waived any appellate review
of the statements’ admissibility. Id. at 399 (Anderson, C.J., concurring). He wrote,

In this case, the defendant failed to interpose an objection to the
admission of the statements even though the trial judge specificdly
inquired if the defense objected before admitting the evidence now
challenged aserror. Thus, thetrial judge had no opportunity to rule
on the evidence that the defendant now claimswas admitted in error.

Defensecounsel was obj ecting tothe State'suse of onecertain
version of the transcript of the tape. Counsel never objected to
admission of thetapeitself, which wasthe evidence, asthetrial court
repeatedly instructed the jury.

Id. Chief Justice Anderson concluded that the plain error rule would not apply because, based upon
trial counsel’ s statements during the hearing on themotion for new trial, counsel’ sfailure to object
to the introduction of the tape was the result of tactical choice. 1d. at 400. Chief Justice Anderson
noted that the trial judge had agreed that the decision to let the tape in was “well thought out.” Id.



Justices Drowota and Birch joined in Chief Justice Anderson’ s concurring opinion.
Justice Reid dissented from the mgjority’s concluson and opined that admission of the co-
conspirators statements was reversible error. 1d. at 400-01 (Reid, J., concurring and dissenting).

On appea in the present case, the petitioner claims that his trial counsel was
ineffective in two respects: (1) hisfailureto object on hearsay grounds to the admission of Naomi
Elliott’ saccountsof Danny Branam’ sand E.J. Walker’ sstatements, and (2) hisfailureto discernand
object to the inculpatory nature of the introduced transcript of Naomi Elliott’s tape-recorded
conversation with Danny Branam.

At thepost-conviction evidentiary hearing, the petitioner’ slead trial attorney testified
that about two weeks before trial, he heard an audiotape of aconversation between Naomi Elliott
and Danny Branam. The tape itself was mostly unintelligible, but the Tennessee Bureau of
Investigation (TBI) madeatranscript, as did acourt reporter engaged by defense counsel. Counsel
testified that no statements made by Branam on the tape placed the petitioner at the crime scene.
Counsel testified that hiscopy of thetaped conversation and hisprivately-prepared transcript differed
from the state’ stape and transcript. Defense counsel and the prosecutor discussed the variances but
reached no agreement about an admissible version prior to the commencement of thetrial.

In an in-chambers conference before trial, counsel objected to the use of Naomi
Elliott's tape, and at the post-conviction hearing, he testified that the trial court had ruled it
admissible on the basis of being a recording of a conversation that was in furtherance of a
conspiracy. However, no objection to thetape was ever put ontherecord. Counsel testified that he
had no one who could authenticate his own version of the tape because Naomi Elliott authenticated
the state's version and the only other participant to the taped conversation, Danny Branam, had
invoked the Fifth Amendment as a bar to answering questions about the tape.

On the morning of the fourth day of trial, the prosecutor presented defense counsel
with anew version of atranscript that the prosecutor wanted to introduce into evidence. Counsel
testified that neither he nor his co-counsel had an opportunity to review thetranscript beforethe state
called Naomi Elliott to testify, but defense counsel did not ask the court for moretimeto review the
transcript. The state’ s new transcript contained statementsthat placed the petitioner at the scene of
thecrime. Counsel testified that he was not aware of these changesto the transcript until after it was
presented to the jury through witness Naomi Elliott. Counsel testified that in the subsequent
separate trial of E.J. Walker, the trial court deleted from the transcript areference to the petitioner
and others being present at the crime scene because the court ruled that that statement was not
uttered on the audiotape.

Counsd testified that he was unaware that the statement “they were there” was
included in the state’ s transcript until the prosecutor mentioned it five times during closing rebuttal
argument. Counsel testified that no tactical reason could have supported dlowing thisstatement into
evidence and denied that he declined to pursue excluson for tectical reasons.



Thepost-conviction court found that tria counsel did object to theintroduction of the
Branam tape “in chambers which was not on the record” and that “[i]t is unfortunate that the
proceedings held in chambers [were] not later memorialized on the record.” The post-conviction
court found that defense counsel was unaware of the “they were there” statement in the new
transcript until it was relied upon by the prosecutor during his final argument. The court further
noted that the prosecutor “apparently had an epiphany and was miraculously able to hear an
incriminating statement made by Mr. Branam that no one el se before or since hasbeen ableto hear.”
Nevertheless, the court held that, although “it would have been preferable to have a
contemporaneous objection to the introduction of the statement,” the petitioner had not established
that trial counsel had rendered ineffective assistance“during a contentious trial when the objection
had already been overruled.” The court stressed that counsel’ s performance must be viewed “in the
atmosphere of a contentious and fluid trial setting,” not “in the quiet and calmness of hindsight.”
Although the post-conviction court opined that the trial prosecutor should have provided adequate
notice of the changesin thetranscript and that he should not have saved hisarguments about the new
transcript revisions until his closing argument, see Tenn. R. Crim. P. 29.1(b), possible misconduct
on the part of the prosecutor does not “ equate to ineffective assistance of [defense] counsel.”

We begin our assessment of the case by recalling familiar and settled rules of law.
The post-conviction petitioner bears the burden of proving his or her allegations by clear and
convincing evidence. Tenn. Code Ann. 8§ 40-30-210(f) (1997). On appeal, the appellate court
accords to the trial court's findings of fact the weight of a jury verdict, and these findings are
conclusive on appeal unlessthe evidence preponderates against them. Henleyv. Sate, 960 S.W.2d
572, 578-79 (Tenn. 1997); Bates v. Sate, 973 S.W.2d 615, 631 (Tenn. Crim. App. 1997).

When apost-conviction court denies apetitioner’ s claim of ineffectiveassi stance of
counsel, this court, on appeal, must determine whether the evidence preponderates against a
post-conviction court's findings (1) that counsel's performance was within the range of competence
demanded of attorneysin criminal cases, Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975), and/or
(2) that any deficient performance did not prejudice the petitioner, Strickland v. Washington, 466
U.S. 668, 687-79, 104 S. Ct. 2052, 2064-2069 (1984). See also Powersyv. Sate, 942 SW.2d 551,
557 (Tenn. Crim. App. 1996). Courts need not address these componentsin any particular order or
even addressboth if the petitioner failsto meet hisburden with respect to one. Henley, 960 S.\W.2d
at 580.

In evaluating counsel's performance, this court should not examine every allegedly
deficient act or omission inisolation, but rather we view the performancein the context of the case
asawhole. Satev. Mitchell, 753 S.W.2d 148, 149 (Tenn. Crim. App. 1988). The primary concern
of the court should be the fundamental fairness of the proceeding of which the result is being
chalenged. 1d. Therefore, this court should not second-guess tactical and strategic decisions by
defensecounsel. Henley, 960 SW.2d at 579. Instead, thiscourt must reconstruct the circumstances
of counsd's challenged conduct and eval uate the conduct from counsel'sperspective at thetime. 1d.;
seealso Irick v. Sate, 973 SW.2d 643, 652 (Tenn. Crim. App. 1998).



Even if the petitioner establishes that counsel's performance was not within the
requisiterange of competence, he must also demonstrate a reasonable probability that the result of
the proceeding would have been different but for the defective performance of counsel. Henley, 960
SW.2d at 580. A court must

"consider the totality of the evidence before thejudge or jury. Some
of the factual findings will have been unaffected by the errors, and
factual findingsthat were affectedwill have been affected in different
ways. Some errorswill have had apervasive effect on the inferences
to bedrawn from the evidence, altering the entire evidentiary picture,
and some will have had an isolated, trivial effect. . .."

Henley, 960 S.W.2d at 580 (quoting Srickland, 466 U.S. at 696-97, 104 S. Ct. at 2069).

Although the petitioner in his brief presents a forceful argument that he was
prejudiced by trial counsel’ s deficient performance, we conclude that the record supports the lower
court’sdenial of post-conviction relief.

Wearriveat thisconclusion, however, on different groundsthan those primarily used
by the lower court. Inour view, trial counsel performed deficiently in both the activitiescited by the
petitioner inhisbrief. Relativetothefailuretoobject tothe extrajudicial Satementsas hearsay, the
post-conviction court found, based upon trial counsel’ s testimony, that counsel did, in fact, object,
albeit he did soin chambersand failed to memorialize the objection and ruling on therecord. Thus,
the lower court held that trial counsel made the objection and, accordingly, performed sufficiently.
Thisview, however, failsto account for trial counsel’ s duty to take actions before and during trials
that will afford hisclient the opportunity to adjudicate adversetrial court rulingson appeal. See, e.g.,
Tenn. R. Crim. P. 12(b); Tenn. R. App. P. 3(e), 36(a). The failure to secure arecord of his motion
and of the court’ sdenial of same precluded the appellate courtsfrom reviewing the hearsay issue on
the merits on direct appeal. We believe this lapse on counsel’s part constituted deficient
performance.

Similarly, the failure to request arecess before the state’ s continuation of the direct
examination of Naomi Elliott so that defense counsel could have an opportunity to review the
proffered transcript equates to deficient performance of counsel.

That said, we remain unpersuaded that the petitioner has demonstrated by clear and
convincing evidence that he was prejudiced by counsd’s rather narrow lapses. Although various
state witnesses were arguably handicapped by credibility demerits, the state neverthel ess presented
evidence from at least four of these witnesses other than Naomi Elliott that the petitioner admitted
that he killed Ms. Houston. Moreover, the thrust of the petitioner’s defense was that Speck Elliott,
whose physical appearance resembled that of the petitioner andwho is Naomi Elliott’ s husband and
the petitioner’ s brother-in-law, committed the crimes. In the context of the totality of the evidence,
the triers of fact were necessarily aware that Noami Elliott’s accounts of her conversations with
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Danny Branam and E.J. Walker were assailable on the grounds that she was trying to exonerate her
husband by assigning blame to the petitioner. In other words, the efficacy of Branam’s and E.J.
Walker' spretrid statementswas hinged to the challenged credibility of Naomi Elliott. Furthermore,
concerning the failure to object to the use of the transcript, we note that at trid the transcript was
authenticated by the witness, Naomi Elliott. Ms. Elliott was apparently willing to authenticate the
transcript, including the reference to the petitioner being at the scene of the crime, as being an
accurate reflection of her conversation with Danny Branam. Accordingly, we conclude that, had
defense counsel timely objected to the use of the transcript, the trial court in the petitioner’s case
might well have overruled the objection.

Thus, in the context of the entire evidence, we are unconvinced that the result of the
trial would have been different had the hearsay statements been excluded. Accordingly, the denial
of post-conviction relief is affirmed.

JAMES CURWOOD WITT, JR., JUDGE
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